








So now to practical applications. 

The first thing we hear from hospitals:  “We always follow those EMTALA regs in 
our hospital emergency department.”
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Well, yes, to a certain extent, that’s true. Nobody intentionally plans to violate 
EMTALA. Unfortunately, what happens is we either get lulled into complacency or 
we think we’re doing things right, and then it seems there’s a pitfall.  I’ve put 
together a few things here that will help you determine if you’re at risk for getting 
trapped in an EMTALA pitfall. 

If you’re the ER doc and you need a specialist to come in, and the specialist tells 
you, “I can’t come in, I’m not coming in, I’m busy”; that could set you up for an 
EMTALA violation at your hospital. Part of the law is if you have a specialist on 
call, and you’re required to have specialties on your call list, and they don’t come in 
when they’re supposed to come in, then you can be cited.

If you hear the internist say, “Call the surgeon” or the surgeon says “Call the y y g g y
internist”, that could be a setup for an EMTALA trap. I’m not saying these types of 
things are problems or that these things definitely trigger an EMTALA violation.  
But they certainly should make you pause and kind of look at the situation from a 
different perspective to make sure you’re doing everything right from an EMTALA 
perspective. (Continued on next page…)
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“Send her to my office.” You’ve seen the patient there in the ER and she needs a 
little more therapy or she needs something else done, and you’re not going to do it 
in the ER. You’ve called the patient’s primary care doctor. “Send her on over; I’ll 
take care of the rest of it.” That could be a problem. 

It’s a hectic ER and you have a code going on. Someone comes in and might fall 
through the cracks.  Those are situations that are ripe for EMTALA. 

Doctor doesn’t answer the page. Or you’ve paged the doc 15 minutes ago and 
haven’t heard from him or her, page them again, haven’t heard from them. Most 
hospitals are required by other entities to have a tiered process in place to go 
through the call list. Better go through those. Don’t just let them lay around. If 
you’ve got a policy for it, follow the policy.y g p y p y

“Look, doc, you’ve done enough. I just want to get out of here.” That’s a setup for 
an EMTALA violation. Maybe the patient’s ready to go; maybe they’re not. Make 
sure thing are going ok and you’ve done all the documentation properly. Make sure 
things are okay.
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“Can’t we take him in our car?” We discussed this one earlier. Parents or neighbors 
or spouse say “Sure, I’ll take him to the next hospital in my car.” Not prime 
evidence there’s an EMTALA violation, but be wary.



What’s at the root of all those potential pitfalls? Typically, you’ve got policies and 
procedures in place, and there’s a system in place to carry out those policies and 
procedures. Or maybe not. 

Lapses in judgment. Sometimes you just forget, especially if it’s busy. “I forgot to 
copy the records.””I forgot to check the box.” Problem is, those lapses in judgment 
can get you in a awhole lot of trouble, not to mention they can be harmful to the 
patient. So design your systems to help cover and catch those lapses in judgment.

Turf disputes. We talked about it earlier. Internist says it’s surgeon’s responsibility 
and they turn it over to somebody else. That can put the ER in a real pickle.

(C ti d t )(Continued on next page…)
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Elopements. Gotta document those. I’ve seen cases where the patient comes in, 
everyone’s well intentioned. The patient’s come in with suicidal ideation, the ER is 
watching them. Oh, wait, the patient’s a smoker -- can’t smoke in the hospital.  
We’ll let him go out there next to the ER, next to the ambulance bay, kind of off the 
property; they can smoke there. That can be a problem because next thing you know 
Joe Camel is gone because no one watched him or he slipped away because you got 
called to the phone and that pulled your attention away. Or you put him back in 
room 3; he’s a suicidal patient and no one was doing 1 to 1 Those things can be aroom 3; he s a suicidal patient and no one was doing 1 to 1. Those things can be a 
problem, not only with psychiatric patients but with medical patients too. Medical 
patients slip away too. Just because they’re there for a medical condition, don’t 
think that if they elope, you’re in the clear. Keep an eye on those.

Misunderstanding of stable. We talked about the legal and the medical definitions.

Process not in place or not followed. It’s really bad if you have a policy for 
something and you don’t follow it. It looks really bad. 
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What’s our exact procedure here for your EMTALA review?  
Now we’re getting to the heart of the matter. We’ve talked about how this whole 
EMTALA thing got started. We talked about the definitions, CMS’ process before 
and after we get involved, the pitfalls hospital EDs face. Now let’s talk about what 
the QIO EMTALA review process is.
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Physician reviewer requirements: 
--You’ve gotta be actively practicing. If you’re not actively practicing, we can’t use 
you as a reviewer. 
--We’re required to match the same specialty as the attending physician under 
review. Typically what we do is use board certified emergency room physicians to 
look at these cases.  The PR should practice in a similar setting as that of the case. If 
we’ve got a case where a patient comes in with a pregnancy, we might have an 
obstetrician look at that case. If it’s an orthopedic case, we may have an orthopedic 
surgeon look at those cases. If it’s psychiatric patient, we might have a psychiatrist 
review those cases. 
--Can’t have a conflict of interest. In other words, if this is a case involving a St. 
Louis hospital, we’re probably not going to get a St. Louis physician reviewer to 
look at it. We’ll have a reviewer out of Columbia or Kansas City look at that case. 

--The other thing is if you’re reviewing a case for us you have to agree to testify.  
We’ve never seen this happen. Occasionally reviewers are asked to talk with CMS, 
though. It’s pretty rare but it’s happened 3 or 4 times in the last ten years. So, you’re 
probably not ever going to have to testify; but if you agree to review a case, you’re 
saying you agree to testify. Of course, if you do have to testify, Primaris will cover 
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your costs.



We require the doc to exercise due diligence. When you’re looking at that chart and 
we’ve asked you to make a specific determination, consider the information the 
doctor could have had or should have had available to them at the time of the visit. 
Please note that the treating physician in an ED is responsible for being aware of the 
provisions of the EMTALA statute. If you’re an ER doc working in the ER, you’re 
expected to know the obligations of EMTALA. If you don’t know them, learn them, 
live them, love them. 

Lastly, you’ve got to consider the information that the doctor reasonably could have 
discovered which would have been necessary to adequately care for the patient. In 
other words, did the doc take an adequate history? If the doc didn’t take a full, 
complete history, and the normal practice would have been to dig deep or drill down 
into the issues, then yeah, that might be a problem. What the physician could have 
had or should have done or had at their disposal at the time is the perspective wehad or should have done or had at their disposal at the time is the perspective we 
want you to take.
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So, we’ll send you a form to fill out, about 5 pages containing  16 questions 
requiring yes/no/not applicable answers with room for comments or explanations 
for each question. The questions take a stepwise approach. There are four or five 
questions per page and they have subparts. You must answer every questions on the 
form. And you need to complete those explanations, too. If you feel that patient had 
an emergency medical condition, explain why you think that patient had an 
emergency medical condition. What were the circumstances going on that caused 
you to believe she had an emergency medical condition going on? Similarly if theyyou to believe she had an emergency medical condition going on? Similarly, if they 
didn’t have an EMC or didn’t have an emergency, why did you feel she did not have 
an EMC? “Patient was stable, not reasonable for a person to think that just because 
they bumped their head they had an emergency.” Explain yourself for the 
circumstances. 

At the end you’re going to have to sign and attest that the foregoing is true and youAt the end, you re going to have to sign and attest that the foregoing is true and you 
will testify if needed.  Remember, you may be reviewing EMTALA cases on what 
seems a routine basis.  But each case can have serious ramifications for the facility 
and staff under review, so approach each case with your full and serious attention.
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Basic questions you’ll have to answer: Did the patient have an emergency 
condition? Was it stabilized? Was the patient transferred appropriately? Was there 
signed certification that the benefits of transfer outweigh the risks? And to answer 
that question, was their certification correct and really, did those benefits of transfer 
outweigh the risks of transfer? Were there any quality of care concerns? Anything 
else you may have found that others may have missed in review of that case. 
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There two types of review. I told you we provide an early decision to CMS in the 5-
day process and we give a bigger, second review after we’ve had a chance to talk to 
the hospital in the 60-day process. In the first instance, we have five days to turn 
around the case from the day we receive it from CMS. That means you have one 
day (that’s 24 hours) to review that case. Our nurses will never send you a case y ( ) y
unless they have talked to you first and you have agreed to accept that case. They’ll 
overnight it to you.  When you’ve completed your review, we prefer you call the 
nurse back and fax the results to the nurse.  Then you put the case back in the 
overnight bag and send it back to us. We need that result within 24 hours. The rest 
of that time is used by us to process that case. Our goal is to never have a case 
exceed the 5 day limit. And we haven’t. We beat it.

With the 60-day, there’s a little more time.  The nurse will tell you how much time 
you have to review the case. For those cases you’ll be reviewing the medical record 
as well as essentially the transcript of a deposition. It’s not a technical deposition, 
but we offer the opportunity of a kind of hearing to the doctor and to the hospital to 
give their side of the story. We have the proceedings tape recorded and transcribed 
verbatim When you get the case at the 60 day level you would review theverbatim.  When you get the case at the  60-day level, you would review the 
medical record, you would review the findings from CMS, and you would review 
the hospital’s response via this transcription. We would have you fill out a brand 
new findings form based on the previous information and any new information 
gleaned during that hearing or deposition or transcription. Then, that is all bundled 
up and sent back to CMS after we’re done with it.
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If you want additional resources, check it out on the Web. There’s a variety of 
resources out there. CMS on their Web site has information. The Missouri Hospital 
Association put together a task force several years ago and actually produced a nice 
booklet. At the time this was created, you could go to the law section and 
regulations and pull this up online. If you have questions or can’t find it and want a 
copy of that, you may want to call the Hospital Association in Jefferson City.  I can 
get you that information. 
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Government resources. All of the EMTALA statutes are contained in two sections of 
the Code of Federal Regulations. These are the lists of them. There’s also a state 
operations manual that is an interpretive guideline of the statutes and regulations as 
put together by CMS. It’s essentially the manual state surveyors use in interpreting 
EMTALA statutes.
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Congratulations!  You’ve finished EMTALA training, which means (if you’ve done 
all the training in sequence) you’ve completed the physician reviewer training.  
Complete the final posttest, and relax awhile – you’ve earned it.  On behalf of 
Primaris, I want to thank you again for agreeing to participate in our QI program as 
a physician reviewer.  I look forward to working with you.
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